MEMORANDUM 
TO:

City Commission
CC:

Robert Baldwin, City Manager


Colin Donnelly, Assistant City Manager


Louise Stilson, City Clerk


Nick Lupo, Code Compliance Manager



Charles Raiken, Deputy Fire Chief of Administration, BSO Fire Rescue



Kristen Jones, Director of Parks and Recreation

FROM:
Thomas J. Ansbro, City Attorney

DATE:

September 6, 2011
RE:
Revision to City Code of Ordinances to address 2011 State Legislative Preemption and Penalties for Local Adoption or Enforcement of Firearms Regulations
______________________________________________________________________________
Chapter 790, Florida Statutes, regulates weapons and firearms throughout the State.  Section 790.33, F.S., adopted in 1987 preempted all local regulations related to ammunition and firearms.  The Florida Legislature, during it 2011 session, adopted House Bill 45 which revises Section 790.33, F.S., and provides significant penalties, both personal and corporate, which will apply to any person or organization adopting or enforcing local ammunition or firearm regulations which are preempted by the State.
Specifically, the preemption states (existing preemption, underlined text effective October 1, 2011):


Section 790.33  Field of regulation of firearms and ammunition preempted.

(1) PREEMPTION.-Except as expressly provided by the State Constitution or general law, the Legislature hereby declares that it is occupying the whole field of regulation of firearms and ammunition, including the purchase, sale, transfer, taxation, manufacture, ownership, possession, storage, and transportation thereof, to the exclusion of all existing and future county, city, town, or municipal ordinances or any administrative regulations or rules adopted by local or state government relating thereto.  Any such existing ordinances, rules or regulations are hereby declared null and void. 

The City Code addresses firearms and gunpowder storage in a few provisions.  Previously there were no penalties, and local governments could simply choose not to enforce preempted regulations.  However, the new penalties enacted by the Legislature are extremely onerous.  Therefore, I have brought this item forward, and recommend removing these provisions from the City Code, to avoid the possibility of some official or employee overlooking the preemption in the future.

The new penalties for adopting or enforcing firearms regulations in violation of the preemption apply not only to the City itself, but also to the individual elected or appointed officials adopting regulations or enforcing regulations.  Specifically, repercussions of adopting or enforcing these regulations after October 1, 2011 include:

· Court injunction against enforcement.

· Knowing and willful violation – up to a $5,000.00 fine against the elected or appointed local government official under whose jurisdiction the violation occurred.

· Public funds may not be used or reimbursed for the defense of a person found to have willfully and knowingly violated the statute.

· Violation is cause for termination of employment or removal from office by the Governor.

· Prevailing plaintiff’s attorney’s fees, including a contingency fee multiplier.

· Actual damages up to $100,000.00

The attached Ordinance is proposed to change those portions of the City Code which conflict with the State preemption and avoid the potential for these onerous penalties.  Zoning ordinances regulating gunshops are not affected as long as they are related to matters traditionally and directly related to zoning.  
Approval of the attached Ordinance is requested.  
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